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So convenient a tﬁing it is to be a reasonable Creature,
since it enables one to fmc[ or make a Reason for every
tﬁing one has a mind to do.

Benjamin Franklin

The Autobiography of Benjamin Franklin 88 (Yale 2d ed. 2003)




(GREEN BAG

AN ENTERTAINING JOURNAL OF LAW

Ross E. Davies
Editor-in-Chief

Davip M. GosseTT © MonTGOoMERY N, Kosma
Executive Editors

Senior Editors

James C. Ho

GrEeGory F. Jacos

Tuaomas B. NacHBAR

Contributing Editors

DanieL G. CURRELL
Susan M. Davies

Tuaomas H. Duprgg, Jr.
BriTrTON B. GUERRINA

Davip B. SaLmons
KEITH SHAREMAN

Board of Advisers

RoBerT C. BERRING
A. Morgan CLouD
Davip P. CurrIe
RicHaArD A. EpsTEIN
SaMUEL ESTREICHER

LeoNARD GARMENT
SuzANNE GARMENT
Bryan A. GARNER
Mary ANN GLENDON
R.H. HELmHOLZ

Dennis J. HutcHinsoN
Henry P. MoNAGHAN
A W.B. SimpsoN
Kate STiTH-CABRANES
WirrLiam W. VAN ALSTYNE

Puaivie B. HEymann

The Green Bag 2d is published quartetly. © 2005 The Green
Bag, Inc., an Ohio nonprofit. ISSN 1095-5216. “The Green
Bag” and the GB logo are our registered trademarks. Thanks
to Jones Day; Gibson, Dunn @ Crutcher LLp; and Mayer,
Brown, Rowe © Maw LLP.

SusscripTIONS. Visit www.greenbag.org to subscribe, or
use the form at the back of this issue. For back-issues, call
Heinat (800) 828-7571. Claims must be filed within 3 months
of the publication date (3/10/05) via subscriptions@greenbag.
org. When you buy a subscription to the Green Bag, that is
all you are buying — one copy of each issue of the journal
for the duration of your order. Everything else we produce
is either a gift that may or may not be delivered to some or
all of our subscribers (e.g., a bobblehead) or a product that
you may purchase separately (e.g., Judge Dave @ the Rainbow
People). In addition, to the extent that the Green Bag does
occasionally and arbitrarily give away goodies, we do not
give multiple goodies to anyone carrying more than one
Green Bag subscription.

EprroriaL Poricy. We publish authors’ ideas in their
own words. We fix typos and mistakes we notice, and do
our best to produce beautiful text, consistently formatted.
Our additional suggestions are just that.

AuTHor NoTes. Gratitude to research assistants is nice.
Colleagues who make major contributions should share the
byline; those who help in small ways should be recognized
in something printed by Hallmark, not the Green Bag.

Susmissions. Send them to editors@greenbag.org. We
welcome anything short, clear, interesting, and law-related —
meaning no more than 5,000 words and zero to 50 footnotes
(which count against your 5,000). Letters are welcome.

DeaLing wiTH AutHorrTy. Citations should be accu-
rate and unobtrusive. Authors may use any form they like.
We edit only to keep footnotes from looking like goulash.

CoryriGHT. If a copyright notice appears in an author
note, get permission to copy from the author. Otherwise,
we hold the copyright (except for original U.S. government
works). You may copy such items for classroom use, if you:
(1) distribute copies at or below the cost of reproduction;
(2) identify the author and the Green Bag; (3) affix proper
copyright notice to each copy; and (4) tell us. All other
copying requires advance written permission.

CorresPONDENCE. The Green Bag, Inc., 6600 Barnaby
Street Nw, Washington pc 20015. Phone (703) 993-8049.
Please visit our website at www.greenbag.org or email us at

editors@greenbag.org‘g%

i 8 GREEN BAG 2D



123
125
126
126
128

131

133

134

137

145

155

159

163

2D SERIES + VOL. 8 B Ne, 2 «+ WiNTER 2005

Contents

Ex Ante
Leaky Ethics
Words Portrait
The Graphic Ninth
Law on the Beach

New Words

To the Bag
Cosmopolitan Justices
Bobblerratum II

The Longest Footnote?

Articles

The Original Meaning of the 21st Amendment
Asheesh Agarwal © Todd Zywicki

The Constitution of the Republic of Texas
ParT 10F2

David P. Currie

Sorry, 71 Fep. Rea. 1 (2006)
Eugene R. Fidell

The Technology Behind Google’s Great Results
Google Inc.

The Importance of Being Honest
Steven Lubet

Contents < IWinter 2005



173

177

187

189

201

207

211

213

iy

Laidlaw, Sage, Prosser  Joseph Choate
Jacob A. Stein

Reflections on the Judicial Oath
Diane P. Wood

From the Bag

Warner Gardner
Bennett Boskey

Pebbles From The Paths Behind

PrEFACE @ CHAPTER V

Warner W. Gardner

Features
The Year 2004 in Grammar, Usage © Writing
Bryan A. Garner

Reviews

Hiding from Humanity
MartHA C. NUussBaAUM
Discust, SHAME, AND THE Law

Peter Brooks

Ex Post
The Appellate Lawyer’s Lament

WITH APOLOGIES TO EDGAR ALLEN PoOE

Laura I Appleman

Evidence
Frep Gucct, ParT 6

Michael Parish

8 GREEN BAG 2D



