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A
Independence Hall II

 tour guide at Independence Hall
explains why the workings of our Con-
stitution are a mystery to so many

Americans: “Whenever you get to the stuÖ
about all the checks and balances, people’s eyes
glaze over.” Taking the glaze oÖ was one of the
goals of Congress and President Reagan when
they enacted the Constitution Heritage Act of
1988, “To provide for continuing interpreta-
tion of the Constitution in appropriate units
of the National Park System … , and to estab-
lish a National center for the United States
Constitution within the Independence
National Historical Park in Philadelphia,
Pennsylvania.” A dozen years later, President
Clinton broke ground for the “National cen-

ter,” now known as the “National Constitu-
tion Center.” When the ncc opens its doors to
the public in 2003, we will see a $185 million
combination museum, research center, and
national education and outreach program
based at one end of Independence Mall in
downtown Philadelphia, directly across from
Independence Hall.

“The ncc’s location in Philadelphia com-
pletes a sentence as it were,” says Douglas
Kmiec of Pepperdine University, one of the
ncc’s Õrst visiting scholars. “A number of years
ago, one of the Chief Justices said that the
Declaration of Independence is the promise
and the Constitution is the fulÕllment. In a
few years, visitors will be able to experience
the bridges we have crossed from the philo-
sophical premises of the Declaration of Inde-

pendence to the drafting and ratiÕcation of the
Constitution to their own assessment of how
well we have stayed in tune with those docu-
ments through some challenging times.”

Kmiec, like the tour guide, recognizes that,
“even with law students a straight description
of the story of the Constitution can elicit
yawns, and that is why this interpretative
museum has been designed to be accessible at
multiple levels. It will use a fair amount of
computers and other interactive systems, as
well as role-playing actors and more conven-
tional exhibits, to provoke people to think,
and to give them the chance to move quickly
through parts of the museum and sink into
other subjects as deeply as they want to.”

According to Kmiec, work on the ncc pre-
sents an opportunity for public service. “If pro

bono work includes legal work that can
enhance the understanding by American citi-
zens of their rights and their role in the gover-
nance of our country, then work for the ncc

counts, because everybody has a stake in this –
a place where all of our stories are being told.
One great thing about this endeavor is that
there is such widespread support for it, from
Supreme Court Justices O’Connor, Scalia,
Stephen Breyer, to private practitioners, to
individuals with no formal legal training but a
commitment to building an institution that
will make the Constitution accessible and
understandable to all citizens.”

Alan Reed, a former chairman of Morgan,
Lewis & Bockius, and a vice chairman of the
ncc board of directors, says the Center
expects more than one million visitors to the

The National Constitution Center in Philadelphia is scheduled to open in 2003.
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museum in its Õrst year. Make your vacation
plans now.

David Boldt, A place to honor history, Phila-
delphia Inquirer, Sept. 28, 1999, at a19; Consti-
tution Heritage Act of 1988, 102 Stat. 1640; 134
Cong. Rec. h7307, h7308 (1988) (Rep. Vento);
www.constitutioncenter.org.

Faux Federalism?

mployers and unhappy current and
former employees have fought for
decades over the enforceability under

the Federal Arbitration Act of agreements to
arbitrate employment disputes. Section 2 of
the faa makes most commercial arbitration
contracts “valid, irrevocable, and enforceable,”
while § 1 of the Act excludes enforcement of
arbitration clauses in “contracts of employ-
ment of seamen, railroad employees, or any
other class of workers engaged in foreign or
interstate commerce.”

The consensus in the federal courts is that:
(a) the faa’s narrow reference to “seamen” and
“railroad employees” precludes a broad exclu-
sion of federally-sanctioned arbitration in
employment; and (b) the pre-New Deal Con-
gress that enacted the faa intended the
phrase, “any other class of workers engaged in
foreign or interstate commerce” to apply to
people working in interstate transportation in
the same way that people who work on boats
and railroads do. In Craft v. Campbell Soup Co.,
however, the Ninth Circuit reached the oppo-
site conclusion – that § 1 of the faa excludes
all employment arbitration agreements from
enforcement under the Act. The court fol-
lowed Craft in Circuit City Stores, Inc. v. Adams;
Circuit City sought review in the Supreme
Court and received it on November 6, 2000.

The Circuit City case brought more to the
Court than the thoroughly masticated statu-
tory interpretation question, however. The
respondent, Saint Clair Adams, also argued
that his case is really about federalism – a

debate about whether state or federal law gov-
erns the enforceability of employment arbitra-
tion agreements. On this theory, a vote to
aÓrm the Ninth Circuit is a vote to empower
each state to retain its traditional authority
over contracts between individual employees
and their employers.

According to Samuel Estreicher of New
York University and Jay Waks of Kaye, Scho-
ler, Fierman, Hays & Handler, both of whom
represent parties opposing Adams, his federal-
ism theory is a stealthy half-truth concealing
an attempt to eliminate employment arbitra-
tion. They point to two key factors: (1) a foot-
note near the end of Adams’s brief in which he
notes that if he prevails even those states that
favor arbitration would be unable to enforce
arbitration agreements with respect to federal
claims, because a “federal anti-waiver rule
would govern by reason of the Supremacy
Clause”; and (2) employers are reluctant to
enter arbitration agreements that cannot
resolve all claims – state and federal.

The Õrst, anti-waiver factor recognizes that
with the faa’s presumption of arbitrability out
of the picture, there would be nothing to bal-
ance the fact that lawsuits are the only means
of enforcement mentioned in Title vii, the
ada and other federal anti-discrimination
laws, and that waivers of rights under these
statutes are disfavored. Courts would not per-
mit a state law favoring arbitration to trump
a federal anti-discrimination enforcement
scheme. The second factor, employers’ reluc-
tance to enter arbitration agreements that can-
not encompass all elements of a dispute,
recognizes that employers balance the beneÕts
of economical resolution of otherwise costly
litigation of major claims against the cost of
handling and sometimes paying out on small
claims that might not even be raised in the
absence of arbitration.

According to Estreicher and Waks, a vic-
tory in the Supreme Court for Adams would
beneÕt employees with large and promising

E

v4n2.book  Page 127  Tuesday, January 16, 2001  4:29 PM




