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STANDARD DEVIATION 

Melissa Nathanson† 

USTICE BLACKMUN’S NOTE TO Justice Stewart conveying the formula 
for computing standard deviation (recently published in the Green Bag1) 
had its genesis in a footnote prepared by Blackmun clerk Richard A. 
Meserve for the opinion of the Court in Castaneda v. Partida.2 The sole 

question before the Court in that case was whether the State had successful-
ly rebutted Partida’s prima facie showing of discrimination against Mexican-
Americans in the Texas grand jury selection process. Five justices decided 
the State had not done so. Justice Brennan, the senior associate justice in 
the majority, assigned the opinion to Blackmun. Diane Wood, who, like 
Meserve, was clerking for Blackmun that term, composed a preliminary 
draft. After reviewing Wood’s draft, Meserve suggested that the addition 
of a statistical analysis would “bolster the opinion enormously,” and got to 
work preparing one.3  
                                                                                                                            

† Melissa Nathanson is working on a biography of Justice Harry A. Blackmun. Copyright 2019 Melissa 
Nathanson. 

1 Standard Judicial Deviation as of June 20, 1977, 22 Green Bag 2d 253-55 (2019). 
2 430 U.S. 482, 496 n.17 (1977). 
3 Meserve to Blackmun, January 31, 1977, Container 246. This and other selected internal 

Court documents from the Harry A. Blackmun Papers, Manuscript Division, Library of 
Congress, Washington, D.C., are reproduced in the Appendix. 
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Meserve was particularly well suited for the job. Like Blackmun, he had 
majored in mathematics as an undergraduate. Unlike Blackmun, he had 
simultaneously completed a major in physics. He went on to earn a law 
degree from Blackmun’s alma mater (Harvard) and a Ph.D. in applied 
physics from Stanford before beginning his clerkship. (Meserve later served 
as Chairman of the Nuclear Regulatory Commission in the Clinton and Bush 
administrations, and is now a Senior Of Counsel with Covington & Burling 
LLP. Wood is currently the Chief Judge of the U.S. Court of Appeals for 
the Seventh Circuit). 

In making out his prima facie case, Partida had presented data from the 
1970 federal census and the grand jury records of Hidalgo County. Me-
serve’s statistical analysis of the data showed that out of the 870 individuals 
summoned to serve as grand jurors during an 11-year period, 688 would be 
expected to be Mexican-Americans if the selection had been truly random. 
In fact, the actual number of Mexican-American grand jurors was 339. As 
Meserve explained in his footnote, “in any given drawing some fluctuation 
from the expected number is predicted. The important point, however, is 
that the statistical model shows that the results of a random drawing are 
likely to fall in the vicinity of the expected value.”4 The measure of the 
predicted fluctuation is called the standard deviation. The standard devia-
tion for the expected number of Mexican-American grand jurors was 12. 
The standard deviation for the actual number of Mexican-American grand 
jurors was 29. The difference was so large that Meserve was unable to locate 
a table estimating the probability of it occurring by chance. Nothing less 
than an extraordinarily powerful computer would suffice for the job. 
Luckily, Meserve had a friend at Argonne National Laboratory. The friend 
turned the problem over to the lab’s supercomputers. The answer: the 
probability that a random selection of grand jurors from the total popula-
tion of Hidalgo County would result in only 339 Mexican-American grand 
jurors was less than one in 10140.5 

Blackmun circulated his draft opinion with Meserve’s footnote on Feb-
ruary 7, 1977. Justice Brennan, Justice Marshall, and Justice Stevens joined 
immediately. Justice White said he wanted to see the dissent before making 
up his mind. Chief Justice Burger had assigned the dissent to Justice Powell, 

                                                                                                                            
4 Castaneda, 430 U.S. at 496 n.17. 
5 Meserve to Blackmun, February 4, 1977, Container 246. 
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who circulated his draft on February 18. After he saw Powell’s draft, White 
joined Blackmun’s opinion. Burger circulated a memorandum to the Con-
ference saying he agreed with Powell’s dissent, but saw an additional flaw 
in Partida’s case. He attacked Partida’s data (and Blackmun’s draft opinion) 
on a variety of grounds, including that the population number from the 
census included children, undocumented immigrants, and those not lit-
erate in the English language, none of whom were eligible for jury service. 
Blackmun asked Meserve to run another statistical analysis assuming Burger’s 
contentions were correct. Meserve reported back that, even if they were, 
the likelihood of drawing 339 Mexican-American grand jurors as a matter 
of pure chance was still vanishingly remote: one in 1050. Burger’s memo-
randum became a separate dissent.6 Blackmun responded by adding a new 
paragraph to one of his footnotes.7 

The 5-4 decision for Partida came down in March. A month later, the 
Court heard the final oral argument of the term in Hazelwood School District 
v. United States,8 which concerned discrimination in the employment of 
teachers. As in Castaneda, quantitative data had been presented to establish 
a prima facie case. Clerks in the chambers of Justice Stewart, who would 
write the Court’s opinion vacating and remanding the decision below for 
further fact-finding, and Justice Stevens, who would write the sole dis-
senting opinion, were sufficiently impressed with what had emerged from 
Justice Blackmun’s chambers in Castaneda that they consulted Meserve as 
to the proper conclusions to be drawn from the Hazelwood data. Once 
again, Argonne National Laboratory produced the necessary computations.9 
Meserve suggested technical tweaks to opinion drafts.10 In a memorandum 
concerning one of these changes, Stewart advised the other justices that he 
planned to add the following sentence to one of his footnotes:  

                                                                                                                            
6 Castaneda, 430 U.S. at 504 (Burger, C.J. dissenting). 
7 Id. at 488 n.8 (paragraph 4); Blackmun to the Conference, March 18, 1977, Container 246. 
8 433 U.S. 299 (1977). 
9 Meserve to Blackmun, June 17, 1977; Meserve, Binomial Model – Hazelwood Data, June 

16, 1977, Container 251. Meserve produced a more detailed explanation of the binomial 
model in a seven-page memorandum the following week, which appears to be a recapitu-
lation of oral explanations he provided during the opinion-writing process. Meserve, Re: 
Hazelwood and Castaneda Binomial Model, June 23, 1977, Container 246. 

10 Meserve to Blackmun, June 21, 1977, Container 251. 
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A more precise method of analyzing these statistics confirms the 
results of the standard deviation analysis. See F. Mosteller, R. 
Rourke, & G. Thomas, Probability with Statistical Applications 
494 (2d ed. 1970).11 

He concluded his memo with an entreaty: “Please do not ask me to explain 
it.”12 There can be little doubt that this was what prompted Blackmun’s 
tongue-in-cheek reply enclosing the formula for standard deviation “to 
straighten out any confusion that may exist among all of us.”13 

A coda of sorts came in 1984, three years after Justice Stewart’s retire-
ment. Justice Blackmun was “troubled” to read in Justice Rehnquist’s draft 
opinion in Richardson v. United States14 that 170 years had passed since Justice 
Story’s opinion in United States v. Perez.15 “I know I have never been able to 
add, subtract, multiply, or divide,” Blackmun wrote to Rehnquist,  

“but if that numeral is not corrected, I shall threaten you with an 
erudite footnote similar to footnote 9 of the recent Tully opinion 
[Westinghouse Electric Corp. v. Tully, 466 U.S. 388, 400 n. 9 (1984) 
(setting forth hypothetical examples demonstrating that similarly 
situated corporations, each operating a wholly owned Domestic 
International Sales Corporation (“DISC”), would face different tax 
assessments in New York State depending on the location from 
which the DISC shipped its exports)] or, heaven forbid, even simi-
lar to the infamous footnote 17 of Castaneda v. Partida.”16  

Rehnquist promptly replied that Blackmun’s threat “overbore” him, and 
agreed to make the correction. “The mistake in my circulation,” he ex-
plained, “originated from the fact that, being a traditionalist, I still use the 
Julian calendar rather than the Gregorian calendar and was computing the 
passage of time on the basis of the former.”17 
  

                                                                                                                            
11 Stewart to the Conference, June 15, 1977, Container 251.  
12 Id. 
13 Blackmun to Stewart, June 20, 1977, Container 251. 
14 468 U.S. 317 (1984). 
15 9 Wheat. 579 (1824). 
16 Blackmun to Rehnquist, May 1, 1984, Container 404. 
17 Rehnquist to Blackmun, May 4, 1984, Container 404. 
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