FROM THE BAG



“Then he staggered to his feet
and received another shot.”

John H. Watson

Arthur Conan Doyle,

The Adventure of Charles Augustus Milverton,
The Strand Magazine, Apr. 1904, at 382.

Pictured: Shooting of Charles Augustus Milverton.
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HOLMES, COASE & BLACKMAIL

Ross E. Davies

ANY FRIENDS OF THE GREEN BAG only recently received

the 2014 Green Bag Almanac & Reader, which was very

late to appear in print (in November rather than Feb-

ruary) for sad and funny reasons recited elsewhere.'
The Bag is doing better now, which means the 2015 Almanac & Reader
should arrive on time, in February. Its theme will be Holmesian,
as we announced a few weeks ago in a call for annotations’ of “The
Adventure of the Norwood Builder.” Yes, it is a story that has been
republished frequently and studied deeply (and its famous protago-
nist even more so), but there is no such thing as too much Holmes
(at least of the Sherlock variety) and always more to say about him.
And it is in that spirit that we offer here a special edition of another
Holmes story — “The Adventure of Charles Augustus Milverton” — as
both (1) a reminder of the importance of law in Holmes’s work and
in the work of his colleague Dr. John Watson and (2) an example of
the kinds of entertaining and thought-provoking Holmesian tidbits
readers may look forward to finding in (we hope) every section of
the 2015 Almanac & Reader.

Ross Davies is a professor of law at George Mason University and editor of the Green Bag.
Visit www.availableat.org for better versions of the images on pages 98 to 104.

See Ross E. Davies, The Capacity to Be Taxed Is the Capacity to Self-Destruct, in 2013
GREEN BAG ALM. 1; Ross E. Davies, Preface, in 2014 GREEN BAG ALM. 1.

? See twitter.com/GB2d/status/ 525661461 566488576; see also page 2 above.
* Arthur Conan Doyle, The Adventure of the Norwood Builder (1903).
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PROVENANCE

In the course of questing for an obscure 1911 pamphlet edition of
“The Adventure of the Norwood Builder” for the Almanac & Reader,
my colleague Cattleya Concepcion uncovered a small trove of Holmes
pamphlets in the David M. Rubenstein Rare Book and Manuscript
Library at Duke University. All are from a series published by the New
York World in 1911. Concepcion’s search deserves the full description
she gives in the forthcoming Almanac & Reader. For now it is enough to
say that she was quite resourceful and the librarians at Duke were su-
perb collaborators. They were also kind enough to scan the pamphlets
for us. “The Adventure of Charles Augustus Milverton,” reproduced
on pages 98 to 104 below, is one of them.” The rest, including the
long—sought “Norwood Builder,” will appear in the Almanac & Reader.

HOLMES, MEET COASE AND WILLS

From beginning to end, the Holmes-versus-Milverton story is
peppered with law.’ At the start, for example, law determines
when Watson can tell the story at all.® (p.98 below) And it is a legal
document that Milverton — an infamous blackmailer — is reading
moments before his timely end. (p.103) The story also features a
distinctive type of lawlessness — at least by modern standards — that
runs through the “Canon” (the 60 Holmes stories with an Arthur
Conan Doyle byline): a blackmailer is almost always confronted by,
and is often killed by, a blackmail victim exerting deadly force.”

Arthur Conan Doyle, The Adventure of Charles Augustus Milverton (1904), N.Y. WORLD,
May 21, 1911, fiction section at 1-7. Page 8 of the World’s fiction section (an adver-
tisement) is reprinted on the inside back cover of this issue of the Green Bag.

See generally THE SHERLOCK HOLMES REFERENCE LIBRARY: THE RETURN OF SHERLOCK
HOLMES 167-85 (2003) (Leslie S. Klinger, ed. & annot.) (hereafter “KLINGER”);
Irving M. Fenton, An Analysis of the Crimes and Near-Crimes at Appledore Towers in the
Light of the English Criminal Law, 6 BAKER ST. ]. (n.s.) 69 (Apr. 1956).

Although it is not clear which “human law” it is that constrains and then releases
him. See KLINGER at 167 n.3.

Eduardo Lucas (The Adventure of the Second Stain) may be an exception (if Hilda
Trelawney Hope is to be believed), though it would do him no good. See KLINGER
at 306-07, 313-14, 316 & nn.43, 55, 69; Joclla D. Hultgren, “The Second Stain
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Holmes, Coase & Blackmail

HOMICIDAL ATTACKS BY BLACKMAIL VICTIMS

(to avoid mass spoliation of solutions to mysteries, consequences not given)

story blackmailer |victim/attacker(s)
The Boscombe Valley Mystery Charles McCarthy |John Turner
The Adventure of the Gloria Scott Hudson Beddoes, aka Evans
The Adventure of the Reigate Squire |William Kirwan the Cunninghams
The Adventure of Black Peter Patrick Cairns Peter Carey
The Adventure of Charles Augustus |Charles Augustus  |an unnamed woman
Milverton Milverton

Holmes has no objection to victims (at least some of them) killing
their blackmailers, as he explains when asked by Inspector Lestrade
of Scotland Yard to help search for suspects in the Milverton killing:

“Well, I am afraid I can’t help you, Lestrade,” said Holmes. “The
fact is that I knew this fellow Milverton, that I considered him one
of the most dangerous men in London, and that I think there are
certain crimes which the law cannot touch, and which therefore,
to some extent, justify private revenge. No, it’s no use arguing. |
have made up my mind. My sympathies are with the criminals ra-
ther than with the victim, and I will not handle this case.” (p.104)

Holmes is endorsing vigilantism, a dubious stance for a sophisticated
proponent of justice. Had he had access to the scholarship of econ-
omist-to-be Ronald Coase, and had he been more mindful of judicial
opinion about blackmail in his own day, Holmes might have described
the Milverton killing differently.

Start with the simplest of definitions of justifiable homicide in
defense of one’s self or someone else:

Explained”, 52 BAKER ST. J. 41 (Winter 2002); Mary P. De Camara, Holmes’s Level
of Moral Thinking, 28 BAKER ST. ]. (n.s.) 90, 91 (June 1978). James Moriarty (The
Valley of Fear; The Adventure of the Final Problem) is not an exception, because he is
identified not as a blackmailer, but merely as “the first link in . . . a chain with this
Napoleon-gone-wrong at one end and a hundred broken fighting men, pickpockets,
blackmailers, and card-sharpers at the other . . . .” Nor is Irene Adler (4 Scandal in
Bohemia), because she is not, in fact, a blackmailer. See Paul H. Brundage, In Defense
of Irene Adler, 31 BAKER ST. J. (n.s.) 234 (Dec. 1981). There may also be unknown
blackmailers with unknown fates. See, e.g., The Hound of the Baskervilles (“At the
present instant one of the most revered names in England is being besmirched by

a blackmailer, and only I can stop a disastrous scandal.”).
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If a party has an apprehension that his or her life is in danger and
believes the grounds of his or her apprehension just and reasonable,
a homicide committed by that party is in self-defense. A homicide
is justifiable and noncriminal where the actor possessed both an ac-
tual and reasonable belief in the need to defend himself or herself.
... Under the theory of the defense of others, one is not guilty of
taking the life of an assailant who assaults a friend, relative, or by-
stander if that friend, relative, or bystander would likewise have
the right to take the life of the assailant in self-defense.®

Now consider Coase on blackmail:

In a passage [ have already quoted Mr. Bechhofer Roberts says that
“blackmail is by many people considered the foulest of crimes — far
crueller than most murders, because of its cold-blooded premedi-
tation and repeated torture of the victim.” . . . It is not difficult to
understand why people feel this way. ... [A blackmail victim]
cannot appeal to the law, since this would involve that disclosure
of facts which he is anxious to avoid. But there is, I believe, an-
other difference, even more important than the others. Business
negotiations (which may also cause anxiety) either lead to a
breakdown of the negotiations or they lead to a contract. There is,
at any rate, an end. But in the ordinary blackmail case there is no
end. The victim, once he succumbs to the blackmailer, remains
in his grip for an indefinite period. It is moral murder.”

Moral murder. In the Victorian world of Holmes, Coase’s charac-
terization of blackmail was, at least for some people, more than a
rhetorical flourish. It was reality. And those people included judges.
Here is a prominent English judge opining on blackmail, just a
few years before “The Adventure of Charles Augustus Milverton”:

40 C.].S. Homicide §§ 210 & 166 (updated Dec. 2014) (citations omitted).

Ronald H. Coase, Blackmail, 74 VA. L. REV. 655, 674-75 (1988) (citation omitted);
of. Ken Levy, The Solution to the Real Blackmail Paradox, 39 CONN. L. REV. 1051, 1084
(2007) (“Given that reputation may be just as, if not more, socially, economically,
and psychologically important to its owner than other [legally protected] interests,
a threat to spread reputation-damaging information is arguably more wrongful than
a threat to kidnap, steal, defraud, vandalize, or, possibly in some more extreme
cases, even kill or maim.”). Coase has his critics, friendly (e.g., James Lindgren,
Blackmail: On Waste, Morals, and Ronald Coase, 36 UCLA L. REV. 597 (1989)), and
not. E.g., F.E. Guerra-Pujol, The Problem of Blackmail, 5 CRITICAL STUD. J. 1 (2012).
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Holmes, Coase & Blackmail

In November 1885, Mr. Justice [Alfred] Wills gave his opinion
that ‘he and all Her Majesty’s Judges looked upon offences of this
nature as the most serious known to the law’. Persons with weak
temperaments ‘had been known to commit suicide in conse-

quence of unfounded charges . . . being made against them’. 10

And here is Milverton’s killer, describing the consequences of his
disclosure of her secret: “So you sent the letters to my husband, and
he broke his gallant heart and died.” (p. 103)"

So, what does all this mean for Holmes’s response to Lestrade?
Perhaps Holmes could have said something like this:

“Well, I am afraid I can’t help you, Lestrade,” said Holmes. “The
fact is that I knew this fellow Milverton. He tortured and killed
with his cruel methods. His victims — even those who submitted
to his demands — could not escape or defend themselves, or know
when he would strike. Under his threats, destruction and even
death were always imminent. Surely his killer was either defend-
ing herself or another from the deadly result she could reasonably
anticipate were he to carry out his threat to disclose her secrets, or
(if the victim of his disclosure of the killer’s secrets was already
dead) defending some other helpless soul from the same fate. My
sympathies are with the victims rather than with the criminal,
and I will not handle this case.”

It would have jibed with the views expressed by Holmes, Coase, and
Wills. And it would have meant an open season on blackmailers.

None of this is to say that killing a blackmailer should or would be
justifiable today. It shouldn’t and wouldn’t. But in Holmes’s world,
self-defense to Coasian moral murder does seem to have been not
just the order of the day for Milverton, but the order of the age.

I may well have missed either an unmolested blackmailer in the
Canon, or an earlier observation of the pattern described here. Never-
theless, the problems highlighted are worth considering — what is
blackmail? and what, if anything, should be done about it? — by anyone
interested in the fates of Milverton and his ilk, and of their victims.

' Quoted in MIKE HEPWORTH, BLACKMAIL: PUBLICITY AND SECRECY IN EVERYDAY

LIFE 15 & 105 n.26 (1975) (citing THE TIMES [London], Nov. 19, 1885).
A passage oddly abbreviated in the version printed here. Compare KLINGER at 181.
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Arthur Conan Doyle, The Adventure of Charles Augustus Milverton, N.Y. World, May 21, 1911.
Courtesy of the David M. Rubenstein Rare Book & Manuscript Library at Duke University.
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The Adventure of Charles Augustus Milverton
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The Adventure of Charles Augustus Milverton
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The Adventure of Charles Augustus Milverton
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