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I have been through so many Congressional
inquisitions that no self-respecting skeleton
would hide in my closet.

Benjamin Fairless
N.Y. Times, Apr. 22,1950, at 23, 31



THE GREEN BAG

AN ENTERTAINING JOURNAL OF LAW

Ross E. Davies
Editor-in-Chief

David M. Gossett

Executive Editor
Senior Editor
Gregory F. Jacob

Contributing Editors

Curtis E. Gannon Britton B. Guerrina Thomas B. Nachbar Amy Steacy
Board of Advisers

Robert C. Berring Bryan A. Garner Henry P. Monaghan
A. Morgan Cloud Mary Ann Glendon James M. Rosenbaum
Richard A. Epstein R.H. Helmholz Suzanna Sherry
Samuel Estreicher Philip B. Heymann A.W.B. Simpson
Leonard Garment Dennis ]. Hutchinson Kate Stith
Suzanne Garment Montgomery N. Kosma William Van Alstyne

Copyright © 2010 by The Green Bag, Inc., except where otherwise indicated and for original U.S.
governmental works. ISSN 1095-5216. “The Green Bag” and the ghare our registered trademarks.
Thanks to Gibson, Dunn & Crutcher LLP and Mayer Brown LLP.

SUBSCRIPTIONS. Subscribe at www.greenbag.org or use the form at the back of this issue. Call
(800) 828-7571 for back issues. Claims must be filed at subscriptions@greenbag.org by 8/21/10. A
subscription to the Green Bag buys you one copy of each issue of the journal for the duration of your
order. Everything else we make is either a gift we may or may not bestow on some of our subscribers
and other people and institutions or a product that must be purchased separately.

EDITORIAL POLICY. We publish authors’ ideas in their own words. We fix typos and mistakes and
make minor changes to produce an attractive, grammatical, readable journal.

AUTHOR NOTES. Gratitude to RAs is nice. Colleagues who make major contributions should share
the byline. Recognize those who help in small ways with something printed by Hallmark, not the Bag.

SUBMISSIONS. Send them to editors@greenbag.org. We welcome anything interesting, law-
related, well-written, and short (no more than 5,000 words, including no more than 50 footnotes).

DEALING WITH AUTHORITY. Citations should be accurate and unobtrusive. Authors may use any
consistent form they like. We edit only to keep footnotes from looking like goulash.

COPYRIGHT. If a copyright notice appears in an author note, get permission to copy from the
holder. We hold all other copyrights. You may copy for classroom use items to which the Green Bag
holds the copyright if you: (1) distribute them at or below the cost of reproduction; (2) identify the
author and the Green Bag; (3) affix a proper copyright notice to each copy; and (4) tell us. All other
copying requires advance written permission.

CORRESPONDENCE. Please write to The Green Bag, Inc., 6600 Barnaby Street NW, Washington,
DC 20015, visit www.greenbag.org, or email editors@greenbag.org.

13 GREEN BAG 2D e SPRING 2010



CONTENTS

SECOND SERIES e VOLUME 13, NUMBER3 e  SPRING 2010

ExX ANTE

Exemplary Legal Writing 2009 ..........cccocovvvviivnninncnnnnne.
These Shoes Are Made for Arguin’ ..........cccceeeeeevnnennen.
Clarity Begins at HOME ...........ccovvvvveiereniinininiiicncciiine,

ARTICLES

Bill Barnhart & Gene Schlickman .........coeeveeeeveeeeueeenen.

Temperamental Balance: John Paul Stevens,
Counsel to Charles O. Finley

ROSS E. DaAVICS. .ttt eeeeveneann

Obi-Wan Stevens vs. Darth Rehnquist:
A Clerical Fantasy

D. Brock HOrnby .......cooiiiiiiiiiiiiiicccccs
Summary Judgment Without Illusions

Stephen R. MCAILSter........cccoccuriiiiiicicciceccaes

The Supreme Court’s Treatment of Sovereigns
as Amici Curige

Glen O. RODINSOMN «uuueeeeee e e e eeeee e e e e e

Regulating Communications: Stories from
the First Hundred Years

FROM THE BAG

Eugene R. Fidell ...,
Why Did the Bombing in Cambodia Continue?

13 GREEN BAG 2D e SPRING 2010



Contents

Dennis J. DOOIN ..c.oviiiiiiiiiieeieieeeeceeeee e 325
Letter to Eugene R. Fidell, August 22, 1973

REVIEWS

Steven Lubet ..o, 329
Why the Dreyfus Affair Does and Doesn’t Matter

Louis Begley, Why the Dreyfus Affair Matters
(Yale University Press 2009)

Laura Bradford .....coooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 343
A Closer Look at the Public Domain

James Boyle, The Public Domain: Enclosing the
Commons of the Mind (Yale University Press 2008)

Ex PosT

Eugene VOlokh ..o 361
The Numbers of the Constitution

Acknowledgments, Credits & Featured Books ................... 371

13 GREEN BAG 2D e SPRING 2010





