REPLY
REHNQUIST’S RECUSALS

I

Tuan Samahon †

Ross Davies’s article The Reluctant Recusants debunking the persistent claim that Thurgood Marshall
espoused a “blanket disqualification rule” whenever the
NAACP was a party or an intervenor.1 It may be that Marshall
was not so saintly in his recusal practice as widely thought, but a
document I happened across in Harry Blackmun’s papers may also
suggest that William Rehnquist was not so diabolical, or at least unprincipled, in his recusal practice.
The May 1981 memorandum from William Rehnquist to the
Court in Kissinger v. Halperin2 – reprinted immediately after this
short essay – concerned one of several cases arising from wiretapping and domestic surveillance undertaken by the Nixon administration.3 It indicates that Rehnquist recused in Halperin because of “the
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fact that John Mitchell [was] a party individually, and not simply as
an attorney for a client.”4
Rehnquist’s explanation is interesting because it accounts for an
apparent inconsistency in his recusals. Rehnquist recused himself in
the Nixon Tapes Case,5 Kissinger v. Halperin,6 and Mitchell v. Forsyth7 –
all cases where Mitchell was a party in his individual capacity. But
Rehnquist did not recuse in Laird v. Tatum8 or Nixon v. Administrator
of General Services,9 even though Rehnquist’s Office of Legal Counsel
had advised on domestic surveillance and executive privilege. The
apparent inconsistency results from assuming the animating principle for recusal in the Nixon Tapes Case, Halperin, and Mitchell was
Rehnquist’s possible prior involvement with domestic surveillance
or wiretapping issues at OLC. Instead, Rehnquist recused in these
cases not because of prior involvement with the issues but because
John Mitchell was a party in his individual capacity. In contrast,
Mitchell did not appear in his individual capacity in Laird or Administrator of General Services and, accordingly, Rehnquist did not recuse.
Thus, Rehnquist’s pattern of recusal was consistent, if we identify
correctly the principle he followed when recusing.
The Rehnquist memo may be additional evidence that the justices take recusal seriously, even if informally and behind closed
doors. Rehnquist, after all, did feel compelled to explain his recusal
decision to his colleagues. Whether his principle was the correct
one is a separate question that I won’t attempt to answer.
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