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PREFACE

This is the sixth Green Bag Almanac & Reader. For a reminder of the reasons
why the world needs our almanac and our reader, read the “Preface” to
the 2006 edition. It is available on our web site (www.greenbag.org).

Before getting to the usual description (of our selection process for the
pieces of exemplary legal writing appearing in this edition) and catalog (of
the mistakes we made in previous editions), I must point out a few amus-
ing parallels or intersections in this year’s Almanac & Reader:

In his exemplary long article, Two Ways to Think About the Pun-
ishment of Corporations, Albert Alschuler brings the ancient Eng-
lish practice of “frankpledge” into his treatment of modern
corporate criminal law. Conveniently, John Langbein, Renee
Lettow Lerner, and Bruce P. Smith describe the original frank-
pledge system in their exemplary book, History of the Common
Law: The Development of Anglo-American Legal Institutions.

Understanding the context of Diane P. Wood's exemplary con-
currence in Bodum USA, Inc. v. La Cafetiere, Inc. is surely made
easier by its publication here in the company of Frank H.
Easterbrook’s exemplary opinion for the court in the same case.

And readers of William W. Bedsworth’s exemplary editorial on
oral argument, No Questions Asked?, will appreciate the oppor-
tunity to read more deeply on the subject in Mark R. Kravitz’s
exemplary long article, Written and Oral Persuasion in the United
States Courts: A District Judge’s Perspective on Their History, Func-
tion, and Future.

I could go on, but space is at a premium in this swollen tome, by far our
lengthiest Almanac & Reader so far. Perhaps frankpledges, coffee pots, and
oral arguments are matters that just happened to be recently contemplated
— and dealt with in print — by more than one exceptionally good legal
writer. Or perhaps it is all just coincidence. Who knows? Not the Green
Bag.

OUR DILIGENT BOARD

Our selection process for “Exemplary Legal Writing of 2010” was, like
past years’, not your typical invitation to competitive self-promotion by
authors and their publishers and friends. We did not solicit (or accept)
entries from contestants, charge them entry fees, or hand out blue, red,
and white ribbons. Rather, we merely sought to:

(a) organize a moderately vigilant watch for good legal writ-
ing, conducted by people (our Board of Advisers) who would
know it when they saw it and bring it to our attention;

(b) coordinate the winnowing of advisers’ favorites over the
course of the selection season, with an eye to harvesting a
crop of good legal writing consisting of those works for
which there was the most substantial support (our “Recom-
mended Reading” list);
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(c) ballot our advisers to identify the cream of that already
creamy crop; and then

(d) present the results to you in a useful and entertaining
format — this book.

The nitty-gritty of our process for selecting exemplars is a simple but
burdensome series of exercises:

Step 1: Our advisers read legal writing as they always have, keeping
an eye out for short works and excerpts of longer works that belong in a
collection of good legal writing. When they find worthy morsels, they
send them to the Green Bag. “Good legal writing” is read broadly for our
purposes. “Good” means whatever the advisers and the volume editor
think it does. As one experienced scholar and public servant on our board
put it, “there is good writing in the sense of what is being said and also in
the sense of how it is being said.” Our advisers are looking for works that
have something of each. “Legal” means anything written about law —
opinions, briefs, articles, orders, statutes, books, motions, letters, emails,
contracts, regulations, reports, speeches, and so on. “Writing” means ink-
on-paper or characters-on-screen.

Step 2: The Green Bag organizes the advisers’ favorites into categories,
and then sends a complete set to every adviser. Advisers’ names are not
attached to the works they nominate. In other words, everything is
anonymized. Advisers vote without knowing who nominated a piece.
Similarly, their rankings are secret. No one but the volume editor ever
sees individual advisers’ rankings or knows who voted in which catego-
ries. And the editor destroys all individualized records once the Almanac
is in print.

Advisers are free to vote in as many categories — or as few — as they
desire. That is, although there may be scores of nominated works in total,
they are free to select the types of writing they want to evaluate. Almost
all — but invariably not all — advisers vote in each category.

Step 3: The volume editor tallies the rankings and compiles the
“Reader” portion of the Almanac & Reader based on the results, reserving,
as editors tend to do, the right to add, subtract, and reorganize within
reason. Nominated works not published in the book are listed in the
“Recommended Reading” section.

Step 4: The advisers and the editor start all over again for next year’s
edition — a process that has been underway since last Halloween (recall
that our annual cycle for selection of exemplary legal writing begins and
ends on October 31), with dozens of nominees already in the queue for the
2012 Almanac.

Despite the substantial work involved in this business, most of our
advisers seem to enjoy participating. Those who don’t enjoy it appear to
view it as some sort of professional duty. Either way, we’re glad to have
them. But these are people with day jobs, other commitments, and mini-
mum sleep requirements. So not everyone can pitch in every year. Being
listed as an adviser implies that a body has done some advising, however,
and it doesn’t seem right to burden someone with a slice of the collective
responsibility (or credit, if there is any) for a project in which they did not
participate, at least this time around. So the list of board members in this
Almanac & Reader has changed since last year and will, we expect, con-
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tinue to change from year to year. The fact that people come and go from
the board does not necessarily indicate anything about their ongoing
commitment to the Almanac & Reader, other than when they have had the
time and inclination to participate. Of course, we hope they always will.

HOMER KEEPS NODDING . . .

We continue to struggle, and fail, to produce a flawless big fat book in a
hurry. Here are the errors we are sure we made in the 2010 Almanac &
Reader:

Front cover: “work o f Amy Bach” should be “work of Amy Bach”.
Page 99: “www..sabr.org” should be “www.sabr.org”.

Page 351: Rob James of San Francisco, CA, caught his own error
(and ours) in Field of Liens: Real Property Development in Baseball
— his article about the relocation of the Dodgers from Brooklyn
to Los Angeles. In Field of Liens, the second sentence of footnote
22 (“On one of his preferred locations, at Flatbush and Atlantic,
now stands the new Barclays Center basketball stadium de-
signed by Frank Gehry.”) should read instead as follows:

On one of his preferred locations, at Flatbush and Atlan-
tic, the new Barclays Center basketball stadium de-
signed by Ellerbe Becket is being built.

And then there is this mystery, which might be a correction or might be a
clarification or might be an obfuscation:

Page 288: We quoted the September 1907 issue of the original Green
Bag as follows:

Justice Harlan of the U.S. Supreme Court, aged 74,
made a home run and won the game in a baseball con-
test at the annual shad bake given by the Washington
bar association at Marshall Hall, Md.

When Justice Harlan went to the bat the score was a
tie, and the umpire had called two strikes and three
balls. It was a critical and exciting moment. Justice
Harlan smashed the sphere a wicked swat to deep cen-
ter. He started around the bases, and his leg work was
really marvelous. His sprinting qualities surprised and
delighted the fans, who were wild with enthusiasm.

The ball went over the head of the center fielder and
was lost in the tall grass. Before it was recovered Justice
Harlan had reached the home plate, where he stood
sipping a mint julep which had been prepared hurriedly
for the agile Kentuckian as a reward for lining out a
four-base hit.
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Later, however, while rummaging in the John Marshall Harlan
Papers in the Manuscript Division of the Library of Congress,
we came across the following passage in a news clipping
marked “Detroit News June 1908”:

Some time ago a report was printed in the newspa-
pers throughout the country that Justice Harlan had
played a game of base ball in the nation’s capital city
and succeeded in pounding out a home run.

“I didn’t make a home run,” Justice Harlan cor-
rected. “Why I simply held out my bat and touched the
ball. I didn’t run an inch.”

The clipping also featured the cartoon reproduced on the fac-
ing page (look to your left). Note the balding, bunting ball-
player in the lower-left corner captioned, “How Justice Harlan
knocks a home run.” Make of it what you will.

We will keep trying.
IN OTHER BUSINESS

Our goals remain the same: to present a useful and entertaining, perhaps
even inspiring, monthly dose of our stock in trade — good legal reasoning
and reporting, well-written — with moderate amounts of the traditional
almanac potpourri of useful and distracting information thrown in. Like
the law itself, the 2010 exemplars republished in this volume are wide-
ranging in subject, form, and style. This year most of the potpourri has to
do with baseball; next year is an open field. With any luck we’ll deliver
some reading pleasure, a few role models, and some reassurance that the
nasty things some people say about legal writing are not entirely accurate.

Finally, the Green Bag proffers the customary thanks to you, our readers.
Your continuing kind remarks about the Almanac & Reader are inspiring.
The Green Bag also thanks our Board of Advisers for nominating and se-
lecting the works recognized here; the George Mason University School of
Law and the George Mason Law & Economics Center for their continuing
generous support of the Green Bag; Paul Haas for extraordinary librarian-
ship; and Green Bag Fellows Rob Willey and Liz Heaps.

Ross E. Davies
December 25, 2010
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